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January 14, 2019 
 
 
City of Oakland 
250 Frank Ogawa Plaza, Suite 2214 
Oakland, CA 94612 
Attn:  Peterson Vollmann, Bureau of Planning 
Submitted via http://comment-tracker.esassoc.com/tracer/oaklandsportseir 
 
Comments Re:  NOP DEIR for the Housing/Commercial/Stadium Project at the Port of Oakland  


[Case File No. ER-18-016][Howard Terminal, One Market Street] 
[Oakland Athletics Investment Group LLC] 


 
Dear Mr. Vollmann, 
 
On behalf of the members of the Pacific Merchant Shipping Association (PMSA), we respectfully offer 
these comments on the Notice of Preparation (NOP) for the Draft Environmental Impact Report (DEIR) 
for the potential Howard Terminal Project by the Oakland A’s (Applicant) at the Port of Oakland.   
 
PMSA represents ocean carriers, marine terminal operators, and various other maritime interests which 
conduct business on the U.S. West Coast, including at the Port of Oakland.  All of the Port of Oakland’s 
current Marine Terminal Operator tenants, as well as the overwhelming majority of the ocean carriers 
calling at these terminals, are members of and represented by PMSA.  As an association, PMSA is 
headquartered in Oakland and proud to call the Port of Oakland our home. 
 
PMSA has reviewed the NOP for the Project and offers these substantive comments with respect to the 
possible significant environmental impacts subject to analysis in this process.  These supplemental 
comments should be considered as supplemental to our positions and concerns regarding the 
procedural aspects of the current California Environmental Quality Act (CEQA) process as expressed in 
the coalition letter to which we are signatory also being submitted on Case # ER-18-016.  
 
EIR SCOPE NECESSARILY INCLUDES ALL POSSIBLE ENVIRONMENTAL ISSUES 
 
The Applicant is proposing a project which would create an entirely new neighborhood of intense uses 
within the current working industrial Port area in which our members conduct business.  The project 
would construct a Housing/Commercial complex of 4,000 new units of housing, 2.3 million square feet 
of new office and retail space, and a 400 room hotel, as well as an Entertainment complex featuring a 
35,000 seat ballpark and 3,500 capacity performance venue.  All of this would be located next to the 
navigational channels, terminals, roads, railroads, and industrial warehouses of our working waterfront.   
 
Given the intensity, scale, and location of the project, PMSA agrees with the NOP that a full EIR will be 
required for this project.  PMSA also agrees with the NOP that the DEIR should evaluate “the full range 
of environmental issues contemplated for consideration under CEQA and the CEQA Guidelines.”1 


                                                           
1
 Although PMSA objects to the NOP’s anticipation that the project would have no impacts on agricultural 


resources.  As noted in comments below, given the large concentration of California agricultural commodities in 
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While the NOP, and therefore the public in providing comments as to the adequacy of the NOP, suffer 
for the lack of an Initial Study, the lack of this step may not lawfully impact the final EIR associated with 
this project.  In a typical NOP, a discussion of the Initial Study would provide the basis upon which the 
Lead Agency, Responsible Agencies and the public could rely in order to make an evaluation of the scope 
that a DEIR will take.  The Initial Study can also provide the basis upon which a Lead Agency might 
conclude that certain types of analyses of environmental impacts could be limited.  Since there is no 
Initial Study upon which one could rely for comments and for any limitations on the review of project 
scope, the NOP’s conclusion that every conceivable environmental impact of this project must be 
evaluated in the DEIR process is indisputably correct.  
 
This means that the EIR for this Housing/Commercial/Stadium complex located within a Seaport will 
need to address ALL of the traditional range of environmental issues that face any large housing project, 
plus those of any large commercial and retail complex, plus those of any large hotel,  plus those of any 
stadium venue AND, in addition to those numerous and varied considerations, ALL of the numerous 
comprehensive analyses of the litany of industrial environmental impacts that will likely result from the 
project as well.  These include the potential environmental impacts resulting from such issues as 
Navigational Impacts, Vessel Delays, Turning Basin Impacts, Ingress and Egress of Trucking Impacts, 
Truck Parking Impacts, and Greenhouse Gas Emissions increases. 
 
PMSA supports the conclusion in the NOP that there are no bases for limitations on the issues to be 
reviewed in this EIR process and that the entire panoply of possible environmental issues must be 
reviewed given the lack of Initial Study.  PMSA offers its comments in this letter to ensure that these 
reviews include all of the many significant impacts to the maritime industry associated with the project. 
 
EIR TIMELINE MUST REFLECT SUBSTANTIVE INCLUSION OF ALL POSSIBLE ENVIRONMENTAL ISSUES 
 
As the DEIR must necessarily address all of the large and varied retinue of environmental issues to be 
explored with any large and ambitious Housing/Commercial/Stadium project in addition to all of the 
issues implicated when a project of significant magnitude is undertaken on the waterfront, there is 
absolutely no objective basis for the initial evaluation in the Staff Report for the City of Oakland Planning 
Commission accompanying the NOP that the completion of a DEIR could be reasonably expected by 
“early summer of 2019.”  
 
To the contrary, without an Initial Study to rely upon, the Applicant and the Planning staff have little 
basis for making assumptions about a timeline for the DEIR evaluation process other than looking 
generally at the project’s complex components and challenging location.    
 
In this context, it is important to note that the environmental review process for this project will be 
almost necessarily longer than the average timeline typically experienced by most projects.  Indeed, 


                                                                                                                                                                                           
the flow, mix, and nature of the export cargoes shipped through the Port of Oakland, agricultural exports which 
are currently utilizing the Port of Oakland would be significantly and negatively impacted by the proposed project 
at Howard Terminal. PMSA respectfully requests that the NOP include an evaluation of the environmental impacts 
on California agriculture associated with the project be included in its consideration of “the full range of 
environmental issues contemplated for consideration under CEQA and the CEQA guidelines.” 
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PMSA’s member companies know better than anyone that the process for gaining leasing and 
construction entitlements from Port authorities in California under CEQA can be overwhelmingly time-
consuming.  And these are the experiences from constructing, managing, and operating marine 
terminals which are consistent with existing land use designations and developed after long, detailed, 
and engaged planning processes to produce the exact project to be developed.  The project here does 
not benefit from these advantages, remains extremely expensive, complex, and risky, and has 
demonstrated no basis for reaching even a timeline as speedy as a simpler waterfront project, let alone 
an accelerated calendar for its CEQA process.  
 
If the NOP cannot rely on the Application’s misplaced optimism that this project is somehow 
environmentally benign regarding potential significant impacts from this project,2 then the NOP cannot 
rely on the Applicant’s aspired-for accelerated and abbreviated schedule of FEIR completion by October 
2019 as a basis for its own calendar.  PMSA notes for the record here that the NOP has already facially 
ignored the Application’s assertions that there are not anticipated significant impacts in multiple 
respects from the proposed project in its conclusions that “the full range of environmental issues” need 
to be addressed.  And, the NOP has already rejected specific claims of non-environmental impact by the 
application; for instance, with respect to hazardous materials, the project Applicant asserted that 
questions of the disposal of hazardous materials would not even be applicable to this project, but the 
NOP noted that this is a DTSC listed location with serious hazardous materials constraints.   
 
The DEIR timeline, therefore, must be controlled by the scope of the substance of the NOP’s conclusion 
that “the EIR will evaluate the full range of environmental issues contemplated for consideration under 
CEQA and the CEQA Guidelines” and not the arbitrary timeline desired by the Applicant or reflected in 
the planning staff memo which accompanied the NOP. 
 
Careful and Complete Studies are Needed to Determine the Baseline for CEQA Analysis 
 
The adequacy of the CEQA analysis contained in the DEIR will hinge on the accuracy of baselines used for 
environmental analysis. An accurate baseline is required to ensure that the Project’s likely 
environmental impacts are neither exaggerated nor obscured. Mere projections of baseline information 
are insufficient for baseline analysis. Fairview Neighbors v. County of Ventura (1999) 70 Cal.App.4th 238; 
Save Our Peninsula Committee v. Monterey Bd. of Supervisors (2001) 87 Cal.App.4th 99 [CEQA “requires 
that the preparers of the EIR conduct the investigation and obtain documentation to support a 
determination of preexisting conditions.”]. Further, County of Amador v. El Dorado County Water 
Agency (1999) 76 Cal.App.4th 931 states that recitation of raw data without explanation of how such 
levels were derived or maintained “does not provide an adequate description of the existing 
environment.” Citizens for East Shore Parks v. State Lands Commission (2011) 202 Cal.App.4th 549 held 
the proper baseline for analysis of environmental impacts is “what [is] actually happening,” not what 
might happen or should be happening.   
 
The NOP notes that this “EIR for the proposed Project is also being prepared under the new California 
Assembly Bill 734 judicial streamlining legislation.”  In this context, the proper CEQA baseline is not just 
particularly important for evaluating transportation and air quality impacts in the general sense that 


                                                           
2
 For instance, with respect to air quality issues, the Applicant asserts that they anticipate there will actually be a 


“potential reduction” in air emissions as a result of this massive new project. 
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they are required under CEQA, but for this project, the creation of the proper and most robust baselines 
possible will be necessary in order to evaluate whether or not the project is even eligible to take 
advantage of the potential benefits of AB 734.  For example, the project may not result in net additional 
emissions of greenhouse gases and must achieve a 20 percent reduction in vehicle trips or else it will not 
meet the threshold criteria to meet AB 734 streamlining criteria. 
 
Reasonably Foreseeable Port Business Impacts and their Associated Significant Environmental 
Consequences Must be Analyzed  
An environmental document must analyze a project’s reasonably foreseeable impacts. Laurel Heights 
Improvement Assn. v. Regents of University of California (1998) 47 Cal. 3d 376, 393. Moreover, CEQA 
requires an analysis of the “whole of an action, which has the potential for physical impact on the 
environment.” CEQA Guidelines, 14 CCR §15037.  
 
The range of reasonably foreseeable impacts to be analyzed regarding waterfront business activities are 
expansive and include, but are not limited to, all of the following: 
 


● Impacts to Landside Traffic and Transportation for Ingress/Egress to Marine 
Terminals/Railyards: 
Construction activity on-site transportation impacts on existing and future traffic congestion and 
air quality. 
Stadium and entertainment venue operations transportation impacts on existing and future 
traffic congestion and air quality. 
Housing and commercial development operations transportation impacts on existing and future 
traffic congestion and air quality. 
Railroad transportation impacts on existing and future traffic congestion and air quality. 
Displacement of existing port trucks and equipment from Howard Terminal and transportation 
impacts on existing on exisitng and future traffic congestion and air quality. 
Access to and congestion of cross-Estuary transportation resources. 
 


● Impacts to Waterside Traffic and Transportation for Ingress/Egress to Marine Terminals: 
Stadium operational impacts on navigational safety and Turning Basin operations. 
Housing and commercial development operational impacts on navigational safety and Turning 
Basin operations. 
Recreational and passenger vessels and small craft congregation, interactions, and safety limits 
on Navigational Channel and turning basin operations. 
 


● Housing, Commercial, Stadium and Non-industrial Development Encroachment on Port 
Operations:  
Loss of Industrial Buffer Zone and introduction of new housing and other development into the 
Port area may reasonably be foreseen to introduces new air quality, noise, light and other 
limitations on near future operational developments  and construction approvals at Port 
facilities and marine terminals. 
Air quality impacts on non-industrial land uses are subject to the Port-adopted MAQIP and 
potentially subject to the draft Post-2020 Vision Plan, presently under development by the Port. 
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Inducement of ancillary, new growth in the current industrial buffer zone, consistent with the 
stated intention and vision of the A’s and their architects to “activate waterfront” and bring 
downtown to the stadium site. 
 


● Project-specific Hazardous Materials Infrastructure Mitigation: 
Howard Terminal site clean-up was estimated to cost $100m by state DTSC in 2003, prior to the 
enactment of non-industrial development Deed Restrictions between the DTSC and Port on 
Howard Terminal 
 


● Trust Considerations: 
Housing and non-maritime development prohibitions exist on the granted lands administered by 
the Port under the state tidelands trust.  The Port and City owe superseding trustee duties to 
the State independent of specific requirements based on any one parcel or facility.  CEQA 
documents prepared for these properties and under these circumstances require the inclusion 
of specific trust findings. 
 


 
If the Project will require or induce any other road local road improvements, these must be disclosed, 
analyzed, and mitigated in the environmental document.  PMSA is particularly concerned about any 
increases in traffic that would increase pressure on roads surrounding the Port.  
 
Project’s inconsistencies with local plans and policies constitute significant impacts under CEQA. 
Endangered Habitats League, Inc. v. County of Orange (2005) 131 Cal.App.4th 777, 783-4, 32 Cal.Rptr.3d 
177; see also, County of El Dorado v. Dept. of Transp. (2005) 133 Cal.App.4th 1376 (fact that a project 
may be consistent with a plan, such as an air plan, does not necessarily mean that it does not have 
significant impacts). These inconsistencies must be discussed in an EIR. (14 CCR § 15125(d); City of Long 
Beach v. Los Angeles Unified School Dist. (2009) 176 Cal. App. 4th 889, 918; Friends of the Eel River v. 
Sonoma County Water Agency (2003) 108 Cal. App. 4th 859, 874 (EIR inadequate when Lead Agency 
failed to identify relationship of project to relevant local plans).) Any deviation from any currently 
applicable Air Plan to Howard Terminal must be disclosed, analyzed, and properly mitigated in the DEIR. 
 
Greenhouse Gas Emissions Must Be Analyzed 
The project’s construction and operations would result in new GHG that need to be evaluated for 
significance and thoroughly mitigated. GHG emissions, including those generated by the new trips to 
and from 4,000 new dwelling units and 2.2 million square feet of new commercial and retail space, need 
to be evaluated for significance, in addition to the Stadium.  GHG emissions from construction need to 
be evaluated for significance as well as the direct and indirect GHG emissions which would be generated 
and contribute to cumulative increases in sources of GHGs.  
 
The project will also generate substantial GHG emissions increases off-site from various displacements 
of cargo and supply chain activity both directly, from Howard Terminal itself, and indirectly, from cargo 
diversions which occur due to incursions on Port business.  In evaluation of these potential impacts, we 
would direct the Lead Agency to the study commissioned by PMSA regarding the potential increase in 
GHGs which can result from vessel diversions.  For more information, please review: 
http://www.pmsaship.com/pdfs/GHG%20Press%20Release%20final.pdf  
 



http://www.pmsaship.com/pdfs/GHG%20Press%20Release%20final.pdf
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Mitigation and Alternatives to the Project Must Be Evaluated in the EIR 
CEQA prohibits approval of projects with adverse environmental impacts if there are feasible 
alternatives. (Guidelines § 15021, subd. (a)(2).) The CEQA Guidelines require an agency to “[d]isclose to 
the public the reasons why a governmental agency approved the project in the manner the agency 
chose if significant environmental effects are involved.” A public agency may approve a project even 
though the project would cause a significant effect on the environment only if the agency makes a fully 
informed and publicly disclosed decision that: (a) There is no feasible way to lessen or avoid the 
significant effect....” (Guidelines § 15043, emphasis added.) The Lead Agency has a duty under CEQA to 
evaluate a reasonable range of alternatives in the DEIR as currently proposed. (Laurel Heights I, supra, 
47 Cal.3d at 400.) The EIR “bears the burden of affirmatively demonstrating that . . . the agency’s 
approval of the proposed project followed meaningful consideration of alternatives and mitigation 
measures.” Mountain Lion Foundation v. Fish and Game Commission (1997) 16 Cal.4th 105, 134, 
emphasis added; accord Village Laguna of Laguna Beach v. Board of Supervisors (1982) 134 Cal.App.3d 
1022, 1035. As the Court has said, while an EIR is “the heart of CEQA”, the “core of an EIR is the 
mitigation and alternatives sections.” Citizens of Goleta Valley v. Bd. Of Supervisors (1990) 52 Cal.3d 553, 
564. Preparation of an adequate EIR with analysis of a reasonable range of alternatives is crucial to 
CEQA’s substantive mandate to “prevent significant avoidable damage to the environment” when 
alternatives or mitigation measures are feasible. (Guidelines § 15002(a)(3).) While “[a]n EIR need not 
consider every conceivable alternative to a project, ‘it must consider ‘a reasonable range of potentially 
feasible alternatives...’.” (Guidelines § 15126.6(a), emphasis added.) “The range of feasible alternatives 
[for an EIR] shall be selected and discussed in a manner to foster meaningful public participation and 
informed decision making.” (Guidelines § 15126.6 (f).) “[T]he discussion of alternatives shall focus on 
alternatives to the project or its location which are capable of avoiding or substantially lessening any 
significant effects of the project, even if these alternatives would impede to some degree the 
attainment of the project objectives, or would be more costly.” (Guidelines § 15126.6(b).) The EIR 
should focus on a good faith analysis of real alternatives to the Applicant’s current proposals.  
 
Additionally, the environmental review document prepared for CEQA compliance must evaluate the 
efficacy of the mitigation measures proposed, as well as any significant environmental impacts that the 
mitigation measures may cause. San Joaquin Raptor Rescue Center v. County of Merced (2007) 149 
Cal.App.4th 645. 
 
 
PMSA appreciates the commitment to fully investigate all potentially significant adverse environmental 
impacts in the DEIR. Please contact us if you have any questions about these comments. 
 
Sincerely, 
 
 
 
 
Mike Jacob 
Vice President & General Counsel 
 
cc: Danny Wan, Acting Executive Director, Port of Oakland 
 Dave Kaval, President, Oakland Athletics 
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January 14, 2019 
 
 
City of Oakland 
250 Frank Ogawa Plaza, Suite 2214 
Oakland, CA 94612 
Attn:  Peterson Vollmann, Bureau of Planning 
Submitted via http://comment-tracker.esassoc.com/tracer/oaklandsportseir 
 
Comments Re:  NOP DEIR for the Housing/Commercial/Stadium Project at the Port of Oakland  

[Case File No. ER-18-016][Howard Terminal, One Market Street] 
[Oakland Athletics Investment Group LLC] 

 
Dear Mr. Vollmann, 
 
On behalf of the members of the Pacific Merchant Shipping Association (PMSA), we respectfully offer 
these comments on the Notice of Preparation (NOP) for the Draft Environmental Impact Report (DEIR) 
for the potential Howard Terminal Project by the Oakland A’s (Applicant) at the Port of Oakland.   
 
PMSA represents ocean carriers, marine terminal operators, and various other maritime interests which 
conduct business on the U.S. West Coast, including at the Port of Oakland.  All of the Port of Oakland’s 
current Marine Terminal Operator tenants, as well as the overwhelming majority of the ocean carriers 
calling at these terminals, are members of and represented by PMSA.  As an association, PMSA is 
headquartered in Oakland and proud to call the Port of Oakland our home. 
 
PMSA has reviewed the NOP for the Project and offers these substantive comments with respect to the 
possible significant environmental impacts subject to analysis in this process.  These supplemental 
comments should be considered as supplemental to our positions and concerns regarding the 
procedural aspects of the current California Environmental Quality Act (CEQA) process as expressed in 
the coalition letter to which we are signatory also being submitted on Case # ER-18-016.  
 
EIR SCOPE NECESSARILY INCLUDES ALL POSSIBLE ENVIRONMENTAL ISSUES 
 
The Applicant is proposing a project which would create an entirely new neighborhood of intense uses 
within the current working industrial Port area in which our members conduct business.  The project 
would construct a Housing/Commercial complex of 4,000 new units of housing, 2.3 million square feet 
of new office and retail space, and a 400 room hotel, as well as an Entertainment complex featuring a 
35,000 seat ballpark and 3,500 capacity performance venue.  All of this would be located next to the 
navigational channels, terminals, roads, railroads, and industrial warehouses of our working waterfront.   
 
Given the intensity, scale, and location of the project, PMSA agrees with the NOP that a full EIR will be 
required for this project.  PMSA also agrees with the NOP that the DEIR should evaluate “the full range 
of environmental issues contemplated for consideration under CEQA and the CEQA Guidelines.”1 

                                                           
1
 Although PMSA objects to the NOP’s anticipation that the project would have no impacts on agricultural 

resources.  As noted in comments below, given the large concentration of California agricultural commodities in 
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While the NOP, and therefore the public in providing comments as to the adequacy of the NOP, suffer 
for the lack of an Initial Study, the lack of this step may not lawfully impact the final EIR associated with 
this project.  In a typical NOP, a discussion of the Initial Study would provide the basis upon which the 
Lead Agency, Responsible Agencies and the public could rely in order to make an evaluation of the scope 
that a DEIR will take.  The Initial Study can also provide the basis upon which a Lead Agency might 
conclude that certain types of analyses of environmental impacts could be limited.  Since there is no 
Initial Study upon which one could rely for comments and for any limitations on the review of project 
scope, the NOP’s conclusion that every conceivable environmental impact of this project must be 
evaluated in the DEIR process is indisputably correct.  
 
This means that the EIR for this Housing/Commercial/Stadium complex located within a Seaport will 
need to address ALL of the traditional range of environmental issues that face any large housing project, 
plus those of any large commercial and retail complex, plus those of any large hotel,  plus those of any 
stadium venue AND, in addition to those numerous and varied considerations, ALL of the numerous 
comprehensive analyses of the litany of industrial environmental impacts that will likely result from the 
project as well.  These include the potential environmental impacts resulting from such issues as 
Navigational Impacts, Vessel Delays, Turning Basin Impacts, Ingress and Egress of Trucking Impacts, 
Truck Parking Impacts, and Greenhouse Gas Emissions increases. 
 
PMSA supports the conclusion in the NOP that there are no bases for limitations on the issues to be 
reviewed in this EIR process and that the entire panoply of possible environmental issues must be 
reviewed given the lack of Initial Study.  PMSA offers its comments in this letter to ensure that these 
reviews include all of the many significant impacts to the maritime industry associated with the project. 
 
EIR TIMELINE MUST REFLECT SUBSTANTIVE INCLUSION OF ALL POSSIBLE ENVIRONMENTAL ISSUES 
 
As the DEIR must necessarily address all of the large and varied retinue of environmental issues to be 
explored with any large and ambitious Housing/Commercial/Stadium project in addition to all of the 
issues implicated when a project of significant magnitude is undertaken on the waterfront, there is 
absolutely no objective basis for the initial evaluation in the Staff Report for the City of Oakland Planning 
Commission accompanying the NOP that the completion of a DEIR could be reasonably expected by 
“early summer of 2019.”  
 
To the contrary, without an Initial Study to rely upon, the Applicant and the Planning staff have little 
basis for making assumptions about a timeline for the DEIR evaluation process other than looking 
generally at the project’s complex components and challenging location.    
 
In this context, it is important to note that the environmental review process for this project will be 
almost necessarily longer than the average timeline typically experienced by most projects.  Indeed, 

                                                                                                                                                                                           
the flow, mix, and nature of the export cargoes shipped through the Port of Oakland, agricultural exports which 
are currently utilizing the Port of Oakland would be significantly and negatively impacted by the proposed project 
at Howard Terminal. PMSA respectfully requests that the NOP include an evaluation of the environmental impacts 
on California agriculture associated with the project be included in its consideration of “the full range of 
environmental issues contemplated for consideration under CEQA and the CEQA guidelines.” 
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PMSA’s member companies know better than anyone that the process for gaining leasing and 
construction entitlements from Port authorities in California under CEQA can be overwhelmingly time-
consuming.  And these are the experiences from constructing, managing, and operating marine 
terminals which are consistent with existing land use designations and developed after long, detailed, 
and engaged planning processes to produce the exact project to be developed.  The project here does 
not benefit from these advantages, remains extremely expensive, complex, and risky, and has 
demonstrated no basis for reaching even a timeline as speedy as a simpler waterfront project, let alone 
an accelerated calendar for its CEQA process.  
 
If the NOP cannot rely on the Application’s misplaced optimism that this project is somehow 
environmentally benign regarding potential significant impacts from this project,2 then the NOP cannot 
rely on the Applicant’s aspired-for accelerated and abbreviated schedule of FEIR completion by October 
2019 as a basis for its own calendar.  PMSA notes for the record here that the NOP has already facially 
ignored the Application’s assertions that there are not anticipated significant impacts in multiple 
respects from the proposed project in its conclusions that “the full range of environmental issues” need 
to be addressed.  And, the NOP has already rejected specific claims of non-environmental impact by the 
application; for instance, with respect to hazardous materials, the project Applicant asserted that 
questions of the disposal of hazardous materials would not even be applicable to this project, but the 
NOP noted that this is a DTSC listed location with serious hazardous materials constraints.   
 
The DEIR timeline, therefore, must be controlled by the scope of the substance of the NOP’s conclusion 
that “the EIR will evaluate the full range of environmental issues contemplated for consideration under 
CEQA and the CEQA Guidelines” and not the arbitrary timeline desired by the Applicant or reflected in 
the planning staff memo which accompanied the NOP. 
 
Careful and Complete Studies are Needed to Determine the Baseline for CEQA Analysis 
 
The adequacy of the CEQA analysis contained in the DEIR will hinge on the accuracy of baselines used for 
environmental analysis. An accurate baseline is required to ensure that the Project’s likely 
environmental impacts are neither exaggerated nor obscured. Mere projections of baseline information 
are insufficient for baseline analysis. Fairview Neighbors v. County of Ventura (1999) 70 Cal.App.4th 238; 
Save Our Peninsula Committee v. Monterey Bd. of Supervisors (2001) 87 Cal.App.4th 99 [CEQA “requires 
that the preparers of the EIR conduct the investigation and obtain documentation to support a 
determination of preexisting conditions.”]. Further, County of Amador v. El Dorado County Water 
Agency (1999) 76 Cal.App.4th 931 states that recitation of raw data without explanation of how such 
levels were derived or maintained “does not provide an adequate description of the existing 
environment.” Citizens for East Shore Parks v. State Lands Commission (2011) 202 Cal.App.4th 549 held 
the proper baseline for analysis of environmental impacts is “what [is] actually happening,” not what 
might happen or should be happening.   
 
The NOP notes that this “EIR for the proposed Project is also being prepared under the new California 
Assembly Bill 734 judicial streamlining legislation.”  In this context, the proper CEQA baseline is not just 
particularly important for evaluating transportation and air quality impacts in the general sense that 

                                                           
2
 For instance, with respect to air quality issues, the Applicant asserts that they anticipate there will actually be a 

“potential reduction” in air emissions as a result of this massive new project. 
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they are required under CEQA, but for this project, the creation of the proper and most robust baselines 
possible will be necessary in order to evaluate whether or not the project is even eligible to take 
advantage of the potential benefits of AB 734.  For example, the project may not result in net additional 
emissions of greenhouse gases and must achieve a 20 percent reduction in vehicle trips or else it will not 
meet the threshold criteria to meet AB 734 streamlining criteria. 
 
Reasonably Foreseeable Port Business Impacts and their Associated Significant Environmental 
Consequences Must be Analyzed  
An environmental document must analyze a project’s reasonably foreseeable impacts. Laurel Heights 
Improvement Assn. v. Regents of University of California (1998) 47 Cal. 3d 376, 393. Moreover, CEQA 
requires an analysis of the “whole of an action, which has the potential for physical impact on the 
environment.” CEQA Guidelines, 14 CCR §15037.  
 
The range of reasonably foreseeable impacts to be analyzed regarding waterfront business activities are 
expansive and include, but are not limited to, all of the following: 
 

● Impacts to Landside Traffic and Transportation for Ingress/Egress to Marine 
Terminals/Railyards: 
Construction activity on-site transportation impacts on existing and future traffic congestion and 
air quality. 
Stadium and entertainment venue operations transportation impacts on existing and future 
traffic congestion and air quality. 
Housing and commercial development operations transportation impacts on existing and future 
traffic congestion and air quality. 
Railroad transportation impacts on existing and future traffic congestion and air quality. 
Displacement of existing port trucks and equipment from Howard Terminal and transportation 
impacts on existing on exisitng and future traffic congestion and air quality. 
Access to and congestion of cross-Estuary transportation resources. 
 

● Impacts to Waterside Traffic and Transportation for Ingress/Egress to Marine Terminals: 
Stadium operational impacts on navigational safety and Turning Basin operations. 
Housing and commercial development operational impacts on navigational safety and Turning 
Basin operations. 
Recreational and passenger vessels and small craft congregation, interactions, and safety limits 
on Navigational Channel and turning basin operations. 
 

● Housing, Commercial, Stadium and Non-industrial Development Encroachment on Port 
Operations:  
Loss of Industrial Buffer Zone and introduction of new housing and other development into the 
Port area may reasonably be foreseen to introduces new air quality, noise, light and other 
limitations on near future operational developments  and construction approvals at Port 
facilities and marine terminals. 
Air quality impacts on non-industrial land uses are subject to the Port-adopted MAQIP and 
potentially subject to the draft Post-2020 Vision Plan, presently under development by the Port. 
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Inducement of ancillary, new growth in the current industrial buffer zone, consistent with the 
stated intention and vision of the A’s and their architects to “activate waterfront” and bring 
downtown to the stadium site. 
 

● Project-specific Hazardous Materials Infrastructure Mitigation: 
Howard Terminal site clean-up was estimated to cost $100m by state DTSC in 2003, prior to the 
enactment of non-industrial development Deed Restrictions between the DTSC and Port on 
Howard Terminal 
 

● Trust Considerations: 
Housing and non-maritime development prohibitions exist on the granted lands administered by 
the Port under the state tidelands trust.  The Port and City owe superseding trustee duties to 
the State independent of specific requirements based on any one parcel or facility.  CEQA 
documents prepared for these properties and under these circumstances require the inclusion 
of specific trust findings. 
 

 
If the Project will require or induce any other road local road improvements, these must be disclosed, 
analyzed, and mitigated in the environmental document.  PMSA is particularly concerned about any 
increases in traffic that would increase pressure on roads surrounding the Port.  
 
Project’s inconsistencies with local plans and policies constitute significant impacts under CEQA. 
Endangered Habitats League, Inc. v. County of Orange (2005) 131 Cal.App.4th 777, 783-4, 32 Cal.Rptr.3d 
177; see also, County of El Dorado v. Dept. of Transp. (2005) 133 Cal.App.4th 1376 (fact that a project 
may be consistent with a plan, such as an air plan, does not necessarily mean that it does not have 
significant impacts). These inconsistencies must be discussed in an EIR. (14 CCR § 15125(d); City of Long 
Beach v. Los Angeles Unified School Dist. (2009) 176 Cal. App. 4th 889, 918; Friends of the Eel River v. 
Sonoma County Water Agency (2003) 108 Cal. App. 4th 859, 874 (EIR inadequate when Lead Agency 
failed to identify relationship of project to relevant local plans).) Any deviation from any currently 
applicable Air Plan to Howard Terminal must be disclosed, analyzed, and properly mitigated in the DEIR. 
 
Greenhouse Gas Emissions Must Be Analyzed 
The project’s construction and operations would result in new GHG that need to be evaluated for 
significance and thoroughly mitigated. GHG emissions, including those generated by the new trips to 
and from 4,000 new dwelling units and 2.2 million square feet of new commercial and retail space, need 
to be evaluated for significance, in addition to the Stadium.  GHG emissions from construction need to 
be evaluated for significance as well as the direct and indirect GHG emissions which would be generated 
and contribute to cumulative increases in sources of GHGs.  
 
The project will also generate substantial GHG emissions increases off-site from various displacements 
of cargo and supply chain activity both directly, from Howard Terminal itself, and indirectly, from cargo 
diversions which occur due to incursions on Port business.  In evaluation of these potential impacts, we 
would direct the Lead Agency to the study commissioned by PMSA regarding the potential increase in 
GHGs which can result from vessel diversions.  For more information, please review: 
http://www.pmsaship.com/pdfs/GHG%20Press%20Release%20final.pdf  
 

http://www.pmsaship.com/pdfs/GHG%20Press%20Release%20final.pdf
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Mitigation and Alternatives to the Project Must Be Evaluated in the EIR 
CEQA prohibits approval of projects with adverse environmental impacts if there are feasible 
alternatives. (Guidelines § 15021, subd. (a)(2).) The CEQA Guidelines require an agency to “[d]isclose to 
the public the reasons why a governmental agency approved the project in the manner the agency 
chose if significant environmental effects are involved.” A public agency may approve a project even 
though the project would cause a significant effect on the environment only if the agency makes a fully 
informed and publicly disclosed decision that: (a) There is no feasible way to lessen or avoid the 
significant effect....” (Guidelines § 15043, emphasis added.) The Lead Agency has a duty under CEQA to 
evaluate a reasonable range of alternatives in the DEIR as currently proposed. (Laurel Heights I, supra, 
47 Cal.3d at 400.) The EIR “bears the burden of affirmatively demonstrating that . . . the agency’s 
approval of the proposed project followed meaningful consideration of alternatives and mitigation 
measures.” Mountain Lion Foundation v. Fish and Game Commission (1997) 16 Cal.4th 105, 134, 
emphasis added; accord Village Laguna of Laguna Beach v. Board of Supervisors (1982) 134 Cal.App.3d 
1022, 1035. As the Court has said, while an EIR is “the heart of CEQA”, the “core of an EIR is the 
mitigation and alternatives sections.” Citizens of Goleta Valley v. Bd. Of Supervisors (1990) 52 Cal.3d 553, 
564. Preparation of an adequate EIR with analysis of a reasonable range of alternatives is crucial to 
CEQA’s substantive mandate to “prevent significant avoidable damage to the environment” when 
alternatives or mitigation measures are feasible. (Guidelines § 15002(a)(3).) While “[a]n EIR need not 
consider every conceivable alternative to a project, ‘it must consider ‘a reasonable range of potentially 
feasible alternatives...’.” (Guidelines § 15126.6(a), emphasis added.) “The range of feasible alternatives 
[for an EIR] shall be selected and discussed in a manner to foster meaningful public participation and 
informed decision making.” (Guidelines § 15126.6 (f).) “[T]he discussion of alternatives shall focus on 
alternatives to the project or its location which are capable of avoiding or substantially lessening any 
significant effects of the project, even if these alternatives would impede to some degree the 
attainment of the project objectives, or would be more costly.” (Guidelines § 15126.6(b).) The EIR 
should focus on a good faith analysis of real alternatives to the Applicant’s current proposals.  
 
Additionally, the environmental review document prepared for CEQA compliance must evaluate the 
efficacy of the mitigation measures proposed, as well as any significant environmental impacts that the 
mitigation measures may cause. San Joaquin Raptor Rescue Center v. County of Merced (2007) 149 
Cal.App.4th 645. 
 
 
PMSA appreciates the commitment to fully investigate all potentially significant adverse environmental 
impacts in the DEIR. Please contact us if you have any questions about these comments. 
 
Sincerely, 
 
 
 
 
Mike Jacob 
Vice President & General Counsel 
 
cc: Danny Wan, Acting Executive Director, Port of Oakland 
 Dave Kaval, President, Oakland Athletics 
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